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In 1995, the Antitrust Division for the Department of Justice issued Bank
Merger Guidelines (the “Banking Guidelines”). Recognizing that bank
mergers were subject to review by numerous agencies, the Banking
Guidelines provided clear screening thresholds that would be used to
evaluate the competitive effects of any given bank transaction to “speed this
competitive review and reduce regulatory burden on the banking industry.”
Much has changed in the intervening years, both in the Division’s bank
merger review practice and in the banking industry. In September 2020,
the Division announced that it was seeking public comments as to whether
it should revise the Banking Guidelines and “modernize its approach” to
“reflect emerging trends in the banking and financial services sector.”

In the January 2021 issue of The Banking Law Journal, we detailed
certain recommendations for revisions and additions to any revised
Banking Guidelines that the Division ultimately adopts, including increas-
ing the concentration screening thresholds to reflect non-bank competition
and deposit data issues, incorporating and clarifying informal analyses
adopted since 1995 affecting retail and small business banking markets,
reducing uncertainty in local geographic market definition, and offering
more guidance to address recurring issued related to centrally booked
deposits. In this second part of the article, we provide further recommen-
dations in response to the Division’s specific questions relating to middle
market banking, distinct considerations in assessing banking competition in
rural markets, how the Division can better account for competition from
non-bank firms, and the weakened competitor defense applicable to
financially impaired banks. As was the case for the 1995 Banking
Guidelines and subsequent FAQs published, we strongly encourage the
Division and the federal banking agencies to work together in issuing joint
guidance and to provide parties an explanation for how their respective
reviews may differ.

Relevant Product and Geographic Markets

Depending on the transaction, the Antitrust Division for the Department of
Justice generally reviews three separate product markets in banking matters:
(1) retail banking products and services, (2) small business banking

* David S. Neill, Damian G. Didden, and Christina C. Ma are attorneys with the firm of
Wachtell, Lipton, Rosen & Katz.
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products and services, and (3) middle market banking products and
services. Are there additional product markets that the Division should
include in its analysis?

The 1995 Banking Guidelines88 specify that the Division screens bank
merger applications using the FRB-defined geographic markets and/or at a
county-level. Should there be other geographic market definitions used in the
screening process? If so, what should they be and why? Should the geographic
markets for consumer and small business products and services still be
considered local?

Middle-Market

Part I of our Article addressed the retail banking and small business lending
parts of these questions. Middle-market banking presents somewhat different
analytical challenges for both product and geographic market definition, and
the Division has provided little official guidance. The Banking Guidelines do
not discuss it, nor do the 2014 FAQs, aside from a footnote acknowledging that
such a product market exists.89 Parties generally have had to rely on prior
Division enforcement practice and a handful of speeches by Division officials
for policy.90

From these sources, it appears (subject to change in any given transaction)
that the Division roughly defines the middle-market to consist of businesses

88 See U.S. DEP’T OF JUSTICE, BANK MERGER COMPETITIVE REVIEW—INTRODUCTION AND

OVERVIEW (1995), https://www.justice.gov/sites/default/files/atr/legacy/2007/08/14/6472.pdf (here-
inafter the “BANKING GUIDELINES”).

89 See Bd. of Governors of the Fed. Rsrv. Bd., How do the Federal Reserve and the U.S.
Department of Justice, Antitrust Division, analyze the competitive effects of mergers and acquisitions
under the Bank Golding Company Act, the Bank Merger Act and the Home Owners’ Loan Act? at
fn.7 (2014) (hereinafter the “2014 FAQs”), https://www.justice.gov/atr/page/file/1232171/
download.

90 See, e.g., Constance K. Robinson, Director of Ops., Antitrust Div., U.S. Dep’t of Justice,
Bank Mergers and Antitrust Trends before the Association of the Bar of the City of New York
(Sept. 30, 1996) (hereinafter “Robinson Sept. 1996”), https://www.justice.gov/atr/speech/bank-
mergers-and-antitrust-trends; Anne K. Bingaman, Assistant Att’y Gen., Antitrust Div., U.S.
Dep’t of Justice, Address before the Comptroller of the Currency’s Conference on Antitrust and
Banking (Nov. 16, 1995), https://www.justice.gov/atr/speech/antitrust-and-banking; Robert
Kramer, Chief, Litigation II Section, Antitrust Div., U.S. Dep’t of Justice, “Mega-Mergers” in
the Banking Industry before the American Bar Association Antitrust Section (Apr. 14, 1999),
https://www.justice.gov/atr/speech/mega-mergers-banking-industry; Org. for Econ. Cooperation
and Dev., Roundtable on Competition and Regulation in Banking (Working Paper No. 2, 2006)
(hereinafter “OECD 2006”), https://www.ftc.gov/sites/default/files/attachments/us-submissions-
oecd-and-other-international-competition-fora/Banking_US.pdf.
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that have sophisticated cash management needs, annual revenues of $10 million
to $250 million and credit needs of $1 million to $10 million.91 The historic
concern was that small banks had neither the in-house lending limits nor service
offerings to accommodate the middle-market, and that national capital markets
were not accessible to middle-market businesses. Because the average loan size
to the middle-market was larger than to small businesses, the Division
acknowledged that middle- market loan customers could attract “more distant”
lenders and that the relevant geographic markets were “larger” than the local
FRB markets used for retail and small business.92 How much larger has, in our
experience, varied by transaction. The Division and FRB have provided little
guidance. In some transactions, public commentary suggested statewide93 or
regional, such as New England,94 markets. At other times, the middle market
seemed no larger than a metro area.95

In truth, the FRB’s research economists have shed more light on middle-
market competition than the Division even though the FRB does not formally
evaluate the middle-market in its merger review. Dating back to the 1990s,
research by FRB and Federal Reserve Bank economists showed that geographic
markets for middle-market businesses were no less than statewide and likely

91 As noted, this definition is presently subject to change in any given transaction, and there
have been exceptions. See Robinson Sept. 1996, supra note 90 (“In the Comerica/Manufacturer
(unchallenged) merger in Detroit, ‘middle market’ customers had sales of $5 million to $50
million.”).

92 See OECD 2006, supra note 90, at 8 (“The geographic market for middle market
customers is generally larger than that for small businesses.”); Robinson Sept. 1996, supra note
90 (“Medium-sized businesses may be able to access lenders and providers from larger areas, but
still tend not to have the access to national capital markets that may be available to larger
corporations.”); Constance K. Robinson, Director of Ops., Antitrust Div., U.S. Dep’t of Justice,
Bank Mergers and Antitrust, Bank Mergers and Antitrust before the 31st Annual Banking Law
Institute (May 30, 1996) (hereinafter “Robinson May 1996”), https://www.justice.gov/atr/
speech/bank-mergers-and-antitrust (“Although we use the same methodology for our analysis of
lending to medium-sized businesses, the effective area of competition by banks for such loans and
services tends to be larger than for small businesses because of the greater ability of banks to
secure and service those loans over greater distances.”).

93 See Kramer, supra note 90 (“We found that there was a very limited number of middle
market players in New Mexico.”).

94 See OECD 2006, supra note 90, n.30 (“In the Fleet/Bank of Boston (1999) transaction,
DOJ staff had significant concerns over middle market lending in New England. Staff conducted
interviews with competitors and customers that strongly suggested that middle market lending
was a regional market.”).

95 See Kramer, supra note 90 (“[W]e believed there could be a middle-market problem
particularly at the lower-end, involving loans ranging up to $3-$5 million. In Indianapolis, there
are about 40 or so banks and thrifts, although few were engaged in middle-market lending.”).
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regional.96 An FRB study released in August of this year—analyzing borrowers
with annual revenues of $10 million to $250 million—definitively concludes
that local FRB markets are not relevant for middle-market firms, and that
markets are at least statewide and maybe larger.97 Assuming markets are
statewide, the authors of the August study note that “the median state has about
30 percent of committed credit supplied by out-of-market banks.”98 Without
even accounting for this out-of-state leakage, “middle market concentration is
overall low. The average state HHI is 1456,” or two standard deviations below
the Industrial Guidelines’ 2500 HHI standard for highly concentrated markets.99

Importantly, the authors “believe our HHI measure overstates actual market
concentration, because non-bank lenders are known to be a significant
substitute to traditional banks in the middle market.”100 An earlier study
conducted by the National Bureau of Economic Research evaluated “the
prevalence of direct nonbank lending,” finding that it “is widespread: about
one-third of all loans in our data were extended by nonbanks.”101 Among the
nonbank entities engaged in this lending are finance companies, private

96 See, e.g., Robert Tannenwald, The Geographic Boundaries of New England’s Middle-Lending
Markets at 47, NEW ENGLAND ECONOMIC REVIEW 61 (July–Aug. 1994), https://www.bostonfed.
org/publications/new-england-economic-review/1994-issues/issue-july-august-1994/the-
geographic-boundaries-of-new-englands-middlelending-markets.aspx (concluding that for firms
with more than $50 million in revenues, “Connecticut apparently belongs in the same market as
New York City,” and that New Hampshire might also be in that market).

97 David Benson and Ken Onishi, Are There Competitive Concerns in “Middle Market”
Lending?, FEDS Notes (August 10, 2020) (hereinafter “Benson & Onishi”), https://doi.org/10.
17016/2380-7172.2618. Cash management and other deposit services do not constrain
geographic markets in this arena. As in retail and small business banking, technology has shifted
most of these formerly branch-based services to online portals. For examples of these online
options, see, e.g., Wells Fargo, Analyzed Business Checking Account, https://www.wellsfargo.
com/biz/checking/analyzed (last accessed 10/6/2020); CFBank, Business Cash Management
Services, https://www.cfbankonline.com/business-banking/business-cash-management-services/ (last
accessed 10/6/2020); Truist, Business Checking Accounts, https://www.bbt.com/small-business/
banking/checking.html (last accessed 10/6/2020); PNC, Business Checking, https://www.pnc.
com/en/small-business/banking/business-checking-overview/business-checking.html (last ac-
cessed 10/6/2020).

98 Benson & Onishi, supra note 97.
99 Id. As discussed below, other aspects of the middle-market indicate that it is better

characterized as a bidding market, such that traditional HHI concentration measures are
probably less relevant.

100 Id. (citing Sergey Chernenko, Erel Isil, and Robert Prilmeier, Why do Firms Borrow
Directly from Nonbanks (Nat’l Bur. of Econ. Research Working Paper #26458, 2019) (hereinafter
“NBER 2019”), https://www.nber.org/papers/w26458).

101 NBER 2019, supra note 100, at 3.
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equity/venture capital firms, hedge funds, investment banks, insurance com-
panies, business development companies and investment managers.102 Such
nonbank lending expanded rapidly in the wake of the financial crisis and
stricter regulations (especially those imposed on OCC-regulated banks) that
increased the costs for banks to lend to middle-market firms with low or
negative EBITDA.103 Other sources have similarly noted that “[i]n the decade
since the financial crisis, buyout firms have aggressively moved into the business
of lending to midsize companies.”104

In addition to the foregoing market definition concerns, we believe the
Division should acknowledge other characteristics of middle-market banking
that bear significantly on the competitive analysis, namely the bidding market
nature of competition for these customers.105 Our interviews with clients over
the years have consistently shown that middle-market businesses are sophisti-
cated purchasers of banking services that solicit multiple bids for credit and
other services. These customers typically have substantial experience with
purchases of commercial lending and treasury management services, and many
have full-time executives devoted to administration and decision-making for the
firms’ financial service needs. These companies are aware of their plentiful
financial service options and are able to switch financial institutions, shop their
credit needs around to obtain the best rates, terms and structure, and to
reallocate purchases of certain banking products among their multiple current
providers in response to changing capital needs or market forces.

Our experience has largely been confirmed by FRB research dating back to
the 1990s. That research consistently showed that middle-market businesses

102 See id.
103 See id. See also Deron Weston, Val Srinivas, Philip Jacob, et al., Winning in middle-market

banking at 8, DELOITTE UNIV. PRESS (2016), https://www2.deloitte.com/content/dam/Deloitte/
nl/Documents/financial-services/deloitte-nl-fsi-banking-winning-in-middle-market-banking-
new-strategies-and-new-tools-report.pdf (“[B]anks have been scaling back their presence in the
riskier subgroup of the middle-market segment, in part prompted by federal regulators’ leverage
lending guidelines. This has opened a window of opportunity to nonbanks, including private
equity firms, hedge funds, business development companies and marketplace lenders.”).

104 Miriam Gottfried and Rachel Louise Ensign, The New Business Banking: A Private-Equity
Firm, WSJ.com (Aug. 12, 2018), https://www.wsj.com/articles/the-new-business-banker-a-private-
equity-firm-1534075200. See also id. (“Non-banks—many private equity firms—held more than
half a trillion dollars of loans to midsize companies at the end of 2017. . . .”).

105 In this regard, deposit market shares are not typically relevant when analyzing
middle-market competitors. See, e.g., U.S. DEP’T OF JUSTICE AND THE FED. TRADE COMM’N,
HORIZONTAL MERGER GUIDELINES, § 6.2 (2010) (hereinafter “2010 HMG”), https://www.justice.
gov/sites/default/files/atr/legacy/2010/08/19/hmg-2010.pdf.
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were likely to shop around for financial services and were less likely to cluster
their purchases of banking services at a single institution.106 And given their
tendency to split their business among multiple financial institutions,107

middle-market firms tend to switch freely among those institutions in response
to various market forces. The August 2020 FRB study referenced above
estimates that on average “about 32% of borrowers switch lenders at maturity”
such that “switching costs and other forms of inertia do not encumber
middle-market firms.”108 That study also showed that “the average and median
state has approximately ten middle-market lenders” before including out-of-
state and nonbank alternatives.109 In a bidding market characterized by
sophisticated buyers, low switching costs, at least 10 in-state bank bidders and
a number of out-of-state and nonbank alternatives, it is hard to imagine
competitive concerns arising in middle-market lending. Indeed, the August
2020 FRB study concludes “that there are unlikely to be competitive concerns
in the provision of middle market services. . . . Since state concentration is
moderate, at most, we also conclude that antitrust authorities should reserve
scrutiny to very large bank merger proposals which significantly increase
regional market concentration.”110

Based on the above evidence, investigations into the middle-market should
be extremely rare.

To the extent the Division determines that middle-market banking is still a
relevant product market, we respectfully submit that the revised Banking
Guidelines should:

• Include a clear description of (1) middle-market banking products and
services; (2) middle-market banking customers; and (3) the geographic

106 See Gregory E. Elliehausen & John D. Wolken, Banking Markets and the Use of Financial
Services by Small and Medium-Sized Businesses, 76 FED. RES. BULL. 801, 805 (1990) (“[S]mall
firms are more likely than large firms to maintain a working relationship with a financial
institution rather than seek out different suppliers for different financial products. In other words,
small firms are more likely than large firms to depend on their primary institution for credit and
to use fewer institutions.”).

107 See id. at 812 (“When we divide our sample of firms into two employment-size categories
. . . we find that the average number of financial institutions and services used is significantly
greater for medium-sized firms than for small firms in all but one of seventeen comparisons. . . .
Overall, medium-sized firms use nearly twice as many financial institutions on average as do small
firms (3.1 versus 1.73).”).

108 Benson & Onishi, supra note 97.
109 Id.
110 Id.
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market in which middle-market banking will be evaluated or, at the
very least, the factors the Division will consider or evaluate in
determining the geographic scope of such a market; and

• Identify the general framework in which the Division will evaluate
competition (i.e., shares versus bidding market). To the extent the
Division continues to believe share data are useful in evaluating
middle-market banking, the revised Banking Guidelines should de-
scribe the type of data and information that the Division would find
persuasive in demonstrating share or competitive presence in the
absence of publicly available reported data.

Rural Versus Urban Markets

The dynamics of rural and urban markets can differ significantly. In what
ways, if at all, should these distinctions affect the Division’s review?

Should the Division apply different screening criteria and HHI thresholds
for urban vs. rural markets? If so, how should the screening criteria and the
thresholds differ?

The Division often considers farm credit lending as a mitigating factor. Is
there a more appropriate way to measure the actual lending done by farm
credit agencies in rural markets?

Historically, the FRB’s rural geographic markets have been larger than FRB’s
urban markets, appropriately reflecting longer distances to population, educa-
tional, healthcare, and retail centers and the willingness of rural residents to
drive those distances. These larger geographic markets seem appropriate. In
addition, many rural markets are unable to sustain more than two or three
banks because of low population, correspondingly low demand for banking
services, small deposit bases and the presence of farm credit bureaus, which
occupy a significant portion of available lending opportunities.

As these markets are often served by fewer, smaller institutions, a traditional
review of small business lending would be misleading. In 2018, 45 percent of
non-metro counties (as defined by the U.S. Department of Agriculture) report
fewer than 10 CRA small business loans originated between $100,000 and $1
million compared to 13 percent of metro counties.111 In addition to thrifts and
credit unions, banks compete with the Farm Credit System (“FCS”), as well as

111 The difference is greater when looking at fewer than 20 loans per county—23 percent of
metro and 64 percent of non-metro counties. And 28 percent of non-metro counties report fewer
than five loans. See generally Economic Research Service, USDA, What is Rural?, https://www.
ers.usda.gov/topics/rural-economy-population/rural-classifications/what-is-rural/ (last accessed 10/
7/2020); CRA loan origination data, https://www.ffiec.gov/cra/craproducts.htm.
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equipment lenders (such as Deere112) and other finance companies (like
LendingTree or Age Spring).113 The FCS’s Agricultural Credit Associations
lend across all the same product markets as banks, including agricultural
business mortgages, operating finance, agribusiness loans, rural infrastructure
financing, home loans and export finance.114 At the end of 2019, FCS’s loan
portfolio totaled nearly $287 billion to over 571,000 borrowers.115 The
American Bankers Association, which typically touts the power of banks over
alternative lenders, estimates that the banking system only serves half the farm
loans in the United States.116 In some markets, limited lending data may be
available from the FCS, but this is not uniform across the country. And there
are no local data sources for lending by equipment or other nonbank financers.
Without such data, the consideration of such competitors as a mitigating factor
should permit mergers where HHI levels would otherwise indicate a highly
concentrated market. We are unaware of any situation where an agricultural
product market raised distinct competitive issues, although we have successfully
had to defend this product market in small geographic markets several times,
contributing to, we believe, unnecessary and additional time and resources
expended by both the Division and transacting parties.

Given the even more limited data constraints for both deposits and loan data
in rural markets, we respectfully submit that the revised Banking Guidelines
should:

• Evaluate market concentration in markets no narrower than FRB
markets for all, or at least rural markets; and

112 See, e.g., Farm Equipment Loans and Leases, John Deere, https://www.deere.com/en/
finance/financing/ag-turf/farm-equipment/ (last accessed 10/7/2020).

113 See Lending Tree, https://www.lendingtree.com/ (last accessed 10/7/2020); Age Spring,
at https://agespring.com/industry/agricultural-financing (last accessed 10/7/2020).

114 See Shawn Williamson, Do You Understand the Farm Credit System? It Holds 40% of All
AG Loans, Successful Farming (Nov. 13, 2019), https://www.agriculture.com/farm-
management/finances-accounting/do-you-understand-the-farm-credit-system (“[FCS’s] six lines
of business currently break out like this: ag business mortgages, 46%; operating finance, 20%;
agribusiness loans, 17%; rural infrastructure, 11%; rural home loans, 4%; and ag export finance,
2%. . . . We hold about 40% of the overall ag loan market.”) (internal quotations omitted).

115 See Regina Gill, The Farm Credit System at 15, Fed. Farm Credit Banks Funding Cor.
(Oct. 2020), https://www.farmcreditfunding.com/ffcb_live/current/InvestorPresentation.pdf.

116 See 2019 Farm Bank Performance Report at 4, Am. Bankers Ass’n (2019), https://www.
aba.com/-/media/documents/reports-and-surveys/2019-farm-bank-performance-report.pdf?rev=
2881281f5c7648a7ab89f24711e5da8d (“The U.S. banking industry is a major provider of credit
to agriculture with $183 billion in farm loans extended—approximately 50% of the total farm
credit outstanding in the U.S.—as of year-end 2019.”).
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• Adopt higher concentration screening thresholds for rural markets than
for non-rural markets, or, if the Division is disinclined to have different
thresholds, specifically outline the mitigating factors that may be
relevant to the Division’s analysis of competition in a rural market,
including the availability and prevalence of agricultural loans, which
may ultimately justify clearing transactions involving markets that,
based on deposit HHI-levels alone, are highly concentrated.

Non-Traditional Banks

Should the Division include non-traditional banks (e.g., online) in its
competitive effects?

Does the Division give appropriate weight to online deposits?

Given the geographic dispersion of deposits from online banks is not publicly
available (by market or branch) suggest how these institutions can be
incorporated into screening and competitive effects analysis.

Online banks have not generally been included in the competitive analy-
sis,117 but almost certainly should be given that they and other financial
institutions such as thrifts, credit unions and fintechs are actively competing for
retail banking deposits and services. There is no principled reason to exclude
these institutions from a retail competitive analysis to the extent their services
are offered to customers in a given market. Similarly, those institutions (of
whatever kind) that engage in commercial lending should be appropriately
weighted as competitors for those services in markets where they compete but,
due to data limitations, are usually not appropriately weighted in the Division’s
analysis.

In the absence of geocoded deposit data or the collection of nationwide small
business loan data from online lenders, we revert to our recommendation that
the revised Banking Guidelines adopt higher HHI thresholds used to screen for
potentially problematic transactions with respect to retail and small business
markets to account for the unquantifiable impact online channels are having on
competition.

117 In our experience, online banks report their deposits in one or a few “branches” for
FDIC-reporting purposes. As such, these institutions are excluded entirely where the “branch” is
not located in a local market, even if the bank is servicing a local market. On the other hand, the
online bank’s deposits are overstated in local markets where those “branches” are located. In our
experience, the Division has heavily discounted these online “branch” deposits in the local
markets in which they are booked.
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Does the Division give appropriate weight to credit unions and thrifts?

Thrifts

Our understanding is that the Division currently includes 100 percent of all
thrift deposits in calculation shares in the retail deposit market, although Screen
A of the Banking Guidelines includes only 50 percent of thrift deposits. When
analyzing the small business product market, the Division began in 1996 (the
year after issuing the Banking Guidelines) to apply a “2% test” to thrifts,
whereby it includes 100 percent of the deposits of any thrift that holds at least
2% of its total assets as C&I loans, but entirely excludes thrifts (and other
institutions) not meeting the 2% test. The 2% test is applied at the subsidiary
level, regardless of an institution’s holding company affiliation.118

Putting aside the issues surrounding the use of deposit-based proxies for
small business lending recounted above, we believe that the foregoing weights
are generally appropriate and easy to apply. We would, however, recommend
that instead of the “on-off” criteria for thrift inclusion imposed by the 2% test,
the addition of an intermediate step would add more continuity to the analysis:
namely, including at 50 percent of deposits those thrifts holding between one
percent and two percent of their assets as C&I loans. This addition would also
be consistent with the dynamic trend since the 1990s of thrifts becoming more
active commercial lenders. In 1992, C&I loans accounted for only 1.17 percent
of the total assets held by all U.S. savings institutions. By 2000, that percentage
had more than doubled (to 2.79 percent), and as of this year had reached 4.69
percent. Moreover, as of June 2020, nearly 60 percent of all U.S. thrifts met the
Division’s 2% test.119

118 The Division uses a “2% test” to determine how much competitive weight to give
institutions (banks, thrifts and credit unions) when evaluating the small business banking product
market. It includes those institutions that hold 2% or more of their assets in Commercial and
Industrial (C&I) loans at 100 percent of their deposits in the market share analysis and excludes
all institutions failing the test. See 2014 FAQs, supra note 89, Q.31-32. We believe that the use
of the 2% test originated during the acquisition of BayBanks by Bank of Boston in 1996, but it
was only discussed verbally and was not then published. See David S. Neill, New Antitrust Policies
Add Complexity and Uncertainty to Bank Mergers, 17 BANK AND CORP. GOVERNANCE L. REV. 196,
196 (1996). The 2% test effectively supplanted Screen B of the Banking Guidelines a year after
they were issued. See BANKING GUIDELINES, supra note 88, § 2. The FRB typically include thrifts
and some credit unions at 50 percent of deposits as the FRB uses deposits as a proxy for a market
of all retail and business banking products and services (aka the “cluster of banking products”).
If the FRB finds thrifts or credit unions to be bank-like in product offerings, they will include
100 percent of their deposits. Both the Division and banking regulators require credit unions to
be accessible to the majority of the residents of the market in order for them to be included. See
generally 2014 FAQs at Q.31, supra note 89.

119 See generally FDIC Call Reports, https://www.fdic.gov/regulations/resources/call/.

BANK MERGER GUIDELINES PART II

75



In view of this dynamic trend toward increasing thrift inclusion—and
decreasing market concentration—our proposed intermediate “1% test” would
mitigate the seemingly arbitrary discontinuities that might otherwise occur in
market concentration measurement from one year to the next.

Credit Unions

Though not set forth in the Banking Guidelines, we understand that the
Division appropriately applies the same criteria to credit union inclusion as it
does to thrift inclusion, subject to certain caveats. The 2014 FAQs state that
“[s]imilar to the conditions set forth by the Federal Reserve” a credit union
must have a “community based field of membership” to be included in the
Division’s analysis.120 We would recommend more clarity in the revised
Banking Guidelines as to what percentage (short of 100 percent) of a
community’s population must be eligible for membership for the credit union
to qualify.121 We understand the FRB generally considers a threshold of 85
percent of the community’s population as sufficient for credit union inclusion,
but this figure has not been published, and 70 percent inclusion appears to have
been acceptable in certain matters.122

The Division, in the 2014 FAQs, notes that credit unions do not report
branch deposits to the FDIC, which sometimes precludes them from being
included in the quantitative HHI calculation.123 In such cases, the Division will
consider the credit unions more vaguely as qualitative “mitigating factors.” In
our experience, reasonable estimation methods can be used to allocate deposits
among a credit union’s branch network, and often the issue is mooted where the
entire branch network of a credit union is contained within the local market.
Rather than relegating credit unions to the vague qualitative “mitigating

120 See 2014 FAQs, supra note 89, Q.32.
121 Less than full coverage can occur, for instance, when a credit union’s field of membership

lists most, but not all, of the counties or communities in an FRB market. Calculating this
percentage depends, of course, upon the definition of the geographic market, which should be the
FRB market, as we discuss in the earlier installment of this comment letter published in the
January 2021 edition of The Banking Law Journal, Vol.138, No.1, pg. 25.

122 See, e.g., Huntington Bancshares Inc., FRB Order No. 2016-13 (July 29, 2016),
https://www.federalreserve.gov/newsevents/pressreleases/files/orders20160729a1.pdf (approx. 70
percent field of membership). In at least one transaction, the FRB provided actual in-market
members as a percent of the market’s population (12 percent to 28 percent) rather than the
potential membership. These data are generally not publicly available. First Citizens BancShares,
Inc., FRB Order No. 2019-17 (Dec. 16, 2019), https://www.federalreserve.gov/newsevents/
pressreleases/files/orders20191216a1.pdf.

123 See 2014 FAQs, supra note 89, Q.32.
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factors” analysis, the revised guidelines should suggest deposit allocation
methods that the Division has found acceptable in the past.

We also recommend that our proposed “1% test” modification suggested
above be applied to credit unions to reflect those institutions’ trends toward
increasing membership and increasing business lending.124 In the last 10 years,
credit union membership has grown nearly 35 percent, and total assets and
loans held by credit unions has grown by more than 90 percent.125 Regulatory
changes have expanded the small business lending capacity of credit unions,126

and they have become regular acquirers of banks and bank branches.127 As of
June 30, 2020, 137 credit unions, holding more than $40 billion in deposits,
met the Division’s 2% test.128 The 2020 Small Business Credit Survey found
that six percent of employer firms (with 1-499 employees) used a credit union
for lending in the last five years.129 And over 50 percent of banks reportedly
consider credit unions to be frequent competitors for small business lending.

In view of the above, we respectfully submit that the revised Banking
Guidelines reflect the Division’s current practice and explicitly account for
thrifts and credit unions in its competitive analysis by:

• Crediting at 100 percent of deposits thrift and credit union deposits in

124 The 2014 FAQs specify which lines from credit unions’ financial reports the FRB use to
calculate C&I loans. See id. at Q.19. The revised Banking Guidelines should clarify whether the
Division uses the same approach.

125 See Credit Union Trends, CREDIT UNION NAT’L ASS’N (Sept. 2018), https://www.cuna.org/
uploadedFiles/Global/About_Credit_Unions/AssetTrends-Sep2018(1).pdf; CUNA U.S. Member-
ship Benefits Report, CREDIT UNION NAT’L ASS’N (2020), https://www.cuna.org/uploadedFiles/
Global/About_Credit_Unions/National-MembBenefitsJ20.pdf.

126 See, e.g., John Reosti, Credit unions vs. banks: How we got here, AM. BANKER (Apr. 24,
2018), https://www.americanbanker.com/news/credit-unions-vs-banks-how-we-got-here (“[B]e-
ginning in the mid-1970s, credit unions steadily expanded the menu of products and services
they provided, as well as their fields of membership, all with the blessing of their federal regulator,
the NCUA. . . . As credit unions have come to look increasingly like banks, bankers and their
trade groups have questioned why they remain exempt from paying federal taxes.”).

127 See Michael Gossie, Credit unions buying banks becomes exploding trend in financial services
sector, AZ Big Media (Mar. 2020), https://azbigmedia.com/business/banking-industry/credit-
unions-buying-banks-becomes-exploding-trend-in-financial-services-sector/ (“Credit unions bought
16 banks in 2019, which more than doubled the seven mergers that took place in 2018, and that
2018 number more than doubled the three deals that were made in 2017.”).

128 See FDIC Call Reports, supra note 119.
129 See Fed. Rsrv. Bank, 2020 Report on Employer Firms Small Business Credit Survey at 8

(2020) (hereinafter “2020 Credit Survey”), https://www.fedsmallbusiness.org/medialibrary/
FedSmallBusiness/files/2020/2020-sbcs-employer-firms-report.
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an analysis of retail banking markets. As noted, the revised Banking
Guidelines should also indicate what percentage of population coverage
is necessary for a credit union to be included;

• Crediting at 100 percent of deposits any thrift or credit union that
holds two percent or more of its assets in C&I loans in evaluating small
banking concentration; and

• Crediting at 50 percent of deposits any thrift or credit union in an
analysis of small business banking and lending where the institution has
at least one percent of assets in C&I loans.

De Minimis Exception

Should the Division implement an internal de minimis exception for very
small transactions whereby the Division would automatically provide a
report on the competitive factors of the transaction to the responsible
banking agency but would not conduct an independent competitive effects
analysis of these deals? If so, what would be an appropriate de minimis size
of transaction?

As a matter of conserving the Division’s resources otherwise used to analyze
very small transactions that are unlikely to raise competitive issues, a de minimis
exemption would be good in theory along the lines of the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, which exempts transactions
valued at less than $50 million, as adjusted.130 We recognize, however, that
defining a threshold in banking could be problematic in practice.131 Moreover,
the statutory post-closing immunity afforded bank mergers uniquely distin-
guishes this sector from mergers reviewed pursuant to the HSR Act.132

We believe a more relevant question is whether the Division should relax and
accelerate its review of acquisitions of financially impaired banks that are not
operating under regulatory agreements or at risk of imminent failure.133 The

130 15 U.S.C. § 18a(a).
131 We note that since sometime after 2006, the Federal Reserve Bank of Kansas City has

posted that special criteria for targets under $50 million and pro forma shares under 40 percent
should apply; the screening threshold should be 2000/400 or 2500/300. See Understanding
Antitrust Considerations in Banking Proposals at 7, Fed. Rsrv. Bank of Kansas City, https://www.
kansascityfed.org/en/banking/bankerresources/banking-structure (last accessed 10/7/2020).

132 12 U.S.C. §§ 1828(c)(7)(C), 1849(b)(1); Kramer Antitrust Review, supra note 24, at
115–16.

133 We note that the Bank Merger Act provides that the banking agencies may waive normal
application procedures and waiting periods—and forgo a request for “competitive factors” report
from the Division—and approve a transaction for immediate consummation “to prevent the

THE BANKING LAW JOURNAL

78



acquisition of such “weakened competitors” was a recurring and urgent concern
during the financial crisis and could arise again in the current low-interest rate,
pandemic economy. Distinct from the “failing firm” defense, the “weakened
competitor” doctrine is focused on the validity and predictive value of using
snapshot market share statistics to evaluate the competitive significance of a
firm that is clearly evidencing a dynamic trend toward decline.134 It has special
relevance to banking in that deposit and loan data are collected once a year;
time-lagged market shares attributed to impaired banks almost invariably
overstate their competitive significance when they are being acquired in exigent
circumstances.

Prior to issuing the Banking Guidelines, Division officials in 1992 gave
explicit recognition to the defense stating that “the financial health of the
acquired firm is relevant to the competitive analysis . . . in terms of measuring
the competitive significance of a firm. . . . For example, in banking . . . poor
financial condition of the bank, while short of actual failure, may in some
circumstances signal a bank that is a substantially weaker competitive influence
in the market. Where this is factually supported, such evidence will be taken

probable failure” of an insured depository institution or if “an emergency exists requiring
expeditious actions.” See 12 U.S.C. § 1828(c)(4) & (6). Thus, in true failing bank situations, the
Division would typically not review the transaction.

134 Financial weakness, a declining market position, and an “impaired ability to compete” are
all mitigating factors that have been considered by the courts when evaluating market share
statistics and the competitive effects of a proposed merger. United States v. Consolidated Foods
Corp., 455 F. Supp. 108, 135 (E.D. Pa. 1978). In United States v. General Dynamics Corp., 415
U.S. 486, 508 (1974), the Supreme Court held that the defendant’s demonstration of their “weak
. . . position . . . went to the heart of the Government’s statistical prima facie case based on
production figures and substantiated the District Court’s conclusion that [the acquired party],
even if it remained in the market, did not have sufficient reserves to compete effectively. . . .
Thus, [e]vidence of past production does not, as a matter of logic, necessarily give a proper
picture of a company’s future ability to compete.” Id. at 501. “Viewed in terms of . . . probable
future ability to compete—rather than in terms of past production”—a company may be “far less
significant [than] statistics seem to indicate.” Id. at 503. Lower courts following the General
Dynamics decision have specifically probed the merging parties’ financial conditions and future
ability to compete. See, e.g., United States v. Consolidated Foods Corp., 455 F. Supp. 108, 135
(E.D. Pa. 1978) (“the reasoning of [General Dynamics] can provide guidance for a broad range
of Section 7 challenges where one party to a merger suffers under an impaired ability to compete”
(emphasis added)); Lektro-Vend Corp. v. Vendo Co., 660 F.2d 255, 275–77 (7th Cir. 1981)
(declining market position and profitability taken into consideration in assessing competitive
effects of an acquisition); see also United States v. G. Heilman Brewing Co., Inc., 1972 Trade Cases
(CCH) § 74,080 (E.D. Mich. 1972) (denying the government a preliminary injunction after
defendants showed that the acquired company’s sales and working capital had declined such that
its loan agreements were in danger of being violated, and its operations and advertising were
severely restricted).
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into account in the analysis of the possible competitive effects of the merger.”135

In the Banking Guidelines, the Division pared back on this guidance
significantly, stating only that it will consider “evidence that a particular
institution’s market shares overstates . . . its competitive significance (such as
evidence that an institution . . . is not competitively viable or is operating
under regulatory restrictions on its activities).”136

We believe the Division in the revised Banking Guidelines should provide
more explicit guidance as to what considerations it will give not only in
situations involving non-viable institutions or those already operating under
banking regulatory agreements/orders, but also financially impaired institutions
not facing imminent collapse or regulatory takeover.

In a pattern often replicated during the financial crisis, banks experiencing
significant losses, share price declines or credit rating downgrades would take
actions and encounter customer reactions that quickly sapped their competitive
vitality and that undercut the predictive value of the time-lagged deposit and
loan data typically used to evaluate their competitive significance. Briefly
summarized, this pattern consisted of the following:

• Anticipating liquidity and capital concerns, the bank would cut back
on new lending even before any evident deposit decline. Thus, its
deposit levels would immediately begin to overstate its competitive
vitality as to lending.

• Customers, especially businesses with deposits exceeding FDIC insur-
ance coverage, would soon engage in a partial run on the bank by
moving deposits to other competitors or off-balance sheet money
markets. Again, months-old SOD-based deposit market shares would
not reflect these developments.

• Banks not subject to regulatory orders would often seek to replace lost
core deposits with short-term, high-priced CDs (so-called “hot money”)
from the national brokered deposit market. Not only would this change
in the bank’s deposit mix further misrepresent its share of local market
deposits, it would disadvantageously raise the bank’s cost of funds and
provide a less stable deposit base against which the bank could loan.
The change in the bank’s deposit mix was thus another way in which
the bank’s deposit share would overstate its future capacity to originate

135 See Margaret E. Guerin-Calvert and Janusz A. Ordover, The 1992 Agency Horizontal
Merger; Guidelines and the Department of Justice’s Approach to Bank Merger Analysis, 37
ANTITRUST BULL. 667 (1992). (hereinafter “Guerin-Calvert & Ordover”) (emphasis added).

136 BANKING GUIDELINES, supra note 88, § 2.
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loans on a competitive basis.

• As the bank would cut lending and fail to bid for or win new
middle-market relationships, existing customers, uncertain of the
bank’s longevity and fearful of service disruption, would become more
proactive in splitting and spreading their business among other banks.
Once again, this competitive disadvantage was not reflected in months-
old deposit and loan data.

While the Division may have an institutional resistance to “weakened
competitor” defenses, the foregoing patterns during the financial crisis were real
and motivated many bank mergers. In the current pandemic-depressed
economy with historically low interest rates, banks may once again face unusual
challenges.137

We thus respectfully submit that the revised Banking Guidelines should:

• Explicitly acknowledge the weakened competitor defense—more along
the lines of the 1992 Ordover/Guerrin-Calvert speech138 than the
clause in the Banking Guidelines;

• Provide more guidance as to the kinds of information it would find
compelling to substantiate the defense; and

• Provide for a more relaxed screening threshold, or an explicit discount-
ing of the impaired bank’s deposit and loan shares to account for the
data issues identified above.

137 Since the onset of the pandemic, the Federal Reserve has restricted share repurchases,
capped dividend payments and modified small business lending rules. See Press Release, Federal
Reserve Board announces it will extend for an additional quarter several measures to ensure that large
banks maintain a high level of capital resilience, Bd. of Governors of the Fed. Rsrv. System (Sept.
30, 2020), https://www.federalreserve.gov/newsevents/pressreleases/bcreg20200930b.htm; Press
Release, Federal Reserve Board announces extension of rule change to bolster effectiveness of the Small
Business Administration’s Paycheck Protection Program, Bd. of Governors of the Fed. Rsrv. System
(July 15, 2020), https://www.federalreserve.gov/newsevents/pressreleases/bcreg20200715a.htm;
Press Release, Federal Reserve Board expands its Main Street Lending Program to allow more small
and medium-sized businesses to be able to receive support, Bd. of Governors of the Fed. Rsrv. System
(June 8, 2020), https://www.federalreserve.gov/newsevents/pressreleases/monetary20200608a.
htm; Press Release, Federal Reserve Board releases results of stress tests for 2020 and additional
sensitivity analyses conducted in light of the coronavirus event, Bd. of Governors of the Fed. Rsrv.
System (June 25, 2020), https://www.federalreserve.gov/newsevents/pressreleases/bcreg20200625c.
htm.

138 Guerin-Calvert & Ordover, supra note 135, at 685.
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